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Radiant Glass Company, Appellant, j 

i 

vs. 

David H. Blair, Commissioner of Internal Revenue. 
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1 Docket No. 17980. 

| 

Radiant Glass Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

For Taxpayer: J. B. Grice, C. P. A. 

For Commissioner: F. R. Shearer, Esq. 

j 

Docket Entries. 

1926. ! 

June 26. Petition received and filed. 

“ 29. Copy of petition served on Solicitor. 

“ 29. Notification of receipt mailed taxpayer.j 

“ 28. Verified petition filed by taxpayer. (1) 

Aug'. 4. Application for 60 days extension to fife answer 

filed by General Counsel. 

4 4 11. Granted. Both sides notified. 

“ 14. Answer filed bv General Counsel. 

* 

“ 31. Copy of answer served on taxpayer, j General 

Calendar. 

1928. | 

July 10. Hearing set. Nov. 22, 1928. 

Oct. 18. Motion for a continuance to Dec. 11, 1928, filed by 
taxpayer. 10/18/28. Granted. j 
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Xov. S. Application for order to take depositions filed 
by taxpayer. 

44 14. Order to take depositions of J. S. Parks, et al., 

entered. 

Dec. 5. Depositions of J. S. Parks, et al., filed (3). 

“ 8. Motion to consolidate with 29995 filed by G. C. 

12/11/28 Motion denied. 

“ 11. Hearing had before Mr. Siefkin on merits. 

Briefs due 2/10/29. 

“ 26. Transcript of hearing. 12 11/28 filed. 

1929. 

Feb. 5. Motion for an extension to March 12, 1929 to file 
brief, filed by taxpayer. 2/7/29 Granted. 

Mar. 26. Motion for an extension of 15 days to file brief 
filed by taxpayer. Granted to March 27, 1929. 

Apr. 8. Motion for extension to 4/15/29 to file brief filed 
by taxpayer. 

44 9. Petitioner’s motion of 4/8/29 for extension, 

granted to 4/15/29. 

44 18. Brief filed by taxpayer. 

May 21. Findings of fact and opinion rendered. Forest 
D. Siefkin, Div. 16. Judgment will be entered 
for respondent. 

44 22. Decision entered, Forest D. Siefkin, Div. 16. 

Xov. 22. Petition for review with assignments of error bv 
Dis. Ct. of App. filed bv taxpaver. 

1930. 

Jan. 20. Praecipe filed. ‘ / 

2 

44 20. Proof of service filed. 

44 20. Stipulation as to venue filed. 

44 20. Motion for enlargement of time to 2/5/30 to 

transmit and deliver record filed by taxpayer. 

44 21. Order enlarging time to 2/15/30 for filing certi¬ 

fied copies of records entered. 


Xow, February 4, 1930. the foregoing entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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3 Filed June 26, 1926. 

United States Board of Tax Appeals. 

Docket No. 17980. 

Radiant Glass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition. 

| 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT: CA: 2332-8-60D) dated April 28, 1926, and as a basis 
of its proceeding alleges as follows: j 

! 

Jurisdiction of the Board. 

1. The petitioner is an Arkansas corporation, and is (and 
was during the taxable year in question) doing business in 
that State, with principal office at Fort Smith, Arkj 

2. The notice of deficiency (a copy of which is [attached 

and marked Exhibit “A”) was mailed to the petitioner on 
April 28, 1926. j 

3. The taxes in controversy are income taxes! for the 

calendar year 1922, and the said notice states a deficiency 
of $405.62. | 

Assignments of Error. 


i 

4. The determination of tax set forth in said fiotice of 
deficiency is based upon the following errors: 

(a) Failure to treat this petitioner. Radiant Gkiss Com¬ 
pany, and The Times Record Company of Fort Smith, 
Arkansas, as affiliated corporations under the Revenue Act 
in arriving at the taxable income for the year 1922^ 

i 

j 

j 

Statement of Facts. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

I 

i 

i 

i 

j 

i 
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4 (a) J. S. Parks, Geo. D. Carney and their wives 

are now, and were during the year 1922, the sole 
owners of the capital stock of this petitioner, Radiant Glass 


Company. 

(b) On April 1, 1920, J. S. Parks, 
their wives became the owners of 92.9 


Geo. D. Carnev and 
c /c of the outstanding 


capital stock of The Times Record Company, an Arkansas 
corporation doing business in the City of Fort Smith, and 
then assumed full control of its operations and manage¬ 
ment, and this control and percentage of holdings remained 
constant and continued through 1922. 

(e) In September, 1923, the remainder of the outstand¬ 
ing capital stock of The Times Record Company was ac¬ 
quired by J. S. Parks, Geo. D. Carney and their wives, and 
ever since that date full ownership as well as control have 
been theirs. 


Prayer for Relied'. 


6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent on the following and each of the 
following particulars: 

(<?) That the taxable income and income tax of this peti¬ 
tioner, the Radiant Glass Company, and of The Times 
Record Company for the year 1922 be treated and com¬ 
puted as a consolidation under the Revenue Act of 1921. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

JAS. B. GRICE, 

JAS. P>. GRICE, 

Of Counsel. 

537 Munsey Building, Washington, D. C. 

Counsel for Petitioner: 

JAMES B. GRICE, C. P. A. 

GILBERT S. GILBERTSON, C. P. A. 

5 Verification. 

State of Arkansas, 

County of Sebastian , ss: 

J. S. Parks hereby duly sworn says that he is the Presi¬ 
dent of The Times Record Company and the Radiant Glass 



D 


RADIANT GLASS CO. VS. COMMR. OF INT. REV. 

Company, the petitioner above named, and as sficli Presi¬ 
dent is duly authorized to verify the foregoing petition; 
that lie has read the foregoing petition, or had| the same 
read to him, and is familiar with the statements;contained 
therein, and that the facts stated are true, except as to those 
facts stated to be upon information and belief, jand those 
facts he believes to be true. 


(Signed) 


J. S. PARKS. 
J. S. PARKS. 


Subscribed and sworn to before me this 24|h day of 
June, 1926. i 

[seal.] B. C. COXOWAY, 

Notary\ Public. 

6 Exhibit “A”. 


Sheet 1. 


Copy. | 

Treasury Department, Washington. 

i 

IT :CA :2332-8-C0D. April ^8, 192G. 


Radiant Glass Company, 
Fort Smith, Arkansas. 

Sirs: 


The determination of vour income tax liabilityv for the 
vear 1922, in connection with an examination of your books 
of account and records, as set forth in office letjter dated 
March 16, 1926, disclosed a deficiency in tax amounting to 
$405.62, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., ancj must be 
mailed in time to reach the Board within the 60-day period, 

not counting Sunday as the sixtieth dav. 

^ * * 
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Where a taxpayer lias been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the GO days prescribed and an 
assessment lias been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the filial de¬ 
cision on such petition has been made, the unpaid amount, 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :CA :2332-S-60D. In the event that vou ac- 

w 

quiesce in a part of the determination, the waiver should be 
executed with respect to the items to which you agree. 
Respectfullv, 

D. H. BLAIR, 

Commissioner. 
Bv C. R. NASH, 

Assistant to the Commissioner. 

Enclosures: Statement, Form A. 

7 Exhibit “A”. 

Sheet 2. 

Statement. 

IT :CA :2332-8-60D. 

In re Radiant Glass Company, Fort Smith, Arkansas. 

1922, Deficiency in Tax.$405.62 

Xet Income. 

Xet loss reported on return. $2,310.58 

Add: 

1. Loss understated. $4,881.11 

2. Nontaxable income . 1,247.90 

- 6,129.01 


$8,439.59 
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Deduct: 

3. Excessive depreciation .$13,338.54 

4. Donations . 182.50 

5. Special improvement taxes. 163.50 


13,684.54 


X e t income as adjusted, Revenue 
Agent’s report . |$5,244.95 

Explanation of Adjustments to Xet Income. 

I 

1. The amount of net loss reported on your jreturn is 
$2,310.58, while that disclosed by the books is $7,191.69. 

2. The amount of interest on Liberty Bonds has been al¬ 
lowed. 

3. Depreciation on your fixed assets as computed in the 
Revenue Agent's report, a copy of which has been furnished 
you, has been approved by this office. 

4. Donations, gifts and gratuities, are held to Ije not op¬ 

erating expenses and, therefore, are not allowable deduc¬ 
tions from gross income as defined in Article 562j, Regula¬ 
tions 62. ! 

5. Special improvement taxes have been disallowed in 

accordance with Article 131, Regulations 62. j 

S Exhibit “A” | 

i 

Sheet 3. 

i 

j 

Radiant Glass Company. 

Tax Computation. 

Xet income . j $5,244.95 

Less Exemption . j 2,000.00 


Balance subject to tax at 12V>%.! $3,244.95 

Amount of tax at 12*4% .| 405.62 

Original tax .!. Xone 


Deficiency in tax . j. .$405.62 


The information contained in your protest darted April 
14, 1926, has been carefully considered in deterniining the 
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tax liability as set forth herein, but the records of this office 
do not show that you were affiliated with the Times Record 
Company in 192:2. 

Pavment of the deficiency should not be made until a bill 
is received from the Collector of Internal Revenue for your 
district, and remittance should then be made to him. 

Now, February 4, 1930, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

1 B. D. GAMBLE, 

Clerk l \ S. Board of Tax Appeals. 

9 Filed Aug. 14, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 


Docket Xo. 17980. 


Radiant Glass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

A nsiver. 

Xow comes the Commissioner of Internal Revenue, bv 

7 v 

A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
and for answer to the petition herein filed admits and denies 
as follows: 

1. Admits the allegations contained in paragraph 1 of the 
taxpayer’s petition. 

2. Admits the allegations contained in paragraph 2 of 
the taxpayer’s petition. 

3. Admits the allegations contained in paragraph 3 of 
the taxpayer’s petition. 

4. Denies each and every allegation of error contained 
in the petition. 

5. The facts alleged facts alleged in paragraph 5 of the 
petition, so far as the Commissioner is informed are sub¬ 
stantially correct and they are neither admitted nor de- 
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nied. The relative holdings in the various corppanies is 
not shown. 

It is further alleged by the Commissioner that this tax¬ 
payer filed a return for the year 1922, aftejr January 
10 1, 1922. Said return was not a consolidated return 

nor was affiliation claimed. Thus the taxpayer made 
its election to file a separate and not a consolidated return 
and can now change onlv on the consent of the Commis- 

. . * i 

sioner. The Commissioner has not consented to ajny change 
in the manner of reporting the income of the taxpayer for 
the vear 1922. 

The Commissioner denies each and every allegation con- 
tained in the petition not admitted herein and denies that 
the taxpayer is entitled to any of the relief prayed for. 

Wherefore the Commissioner prays that the petition be 
denied and the determination of the Commissioner be ap¬ 
proved. 

A. W. GREGG, 

General Counsel. Bureau of Internal Revenue. 

Of Counsel: j 

CHAS. H. CURL, j 

Special Attorney , Bureau of Internal Revenue. 

I 

Now, February 4, 1930, Answer certified from file record 
as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

✓v y t ▼ /"v t-* ■» .* m i t 


Clerk U. S. Board of Tax ^ 


jppeah 


United States Board of Tax Appeals. 
Docket Xo. 17980. 

Radiant Glass Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Promulgated May 21, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Held that the holding of the respondent that petitioner 
was not affiliated with another corporation in 1921 did not 
operate to deprive petitioner of its right of election be¬ 
tween the two methods of returning its income provided 
in Section 240 {a) of the Revenue Act of 1921. 

Held that petitioner, in filing a separate return for the 
vear 1922, made its election under Section 240 (n) of the 
Revenue Act of 1921 and its tax must be computed upon 
the basis of that return. 


J. B. Grice, C. P. A., for the petitioner. 
F. R. Shearer, Esq., for the respondent. 


This is a proceeding for the redetermination of a defi¬ 
ciency in income taxes for the calendar year 1922 in the 
amount of $405.62. 

It is alleged that the determination of the deficiency is 
due to the failure to treat the petitioner and the Times 
Record Company of Fort Smith, Arkansas, as affiliated 
corporations. 

Findings of Fact. 


The petitioner is an Arkansas corporation with principal 
office at Fort Smith, Arkansas. It was organized in the 
early part of 1917 by J. S. Parks and G. D. Carney and 
their wives, and has continuously been in the business of 
manufacturing glass. Parks was president, Carney was 
treasurer, and the stock was owned bv them and their wives 
from the beginning, to and through 1922. 

12 The Times Record Company is also a corporation 
and publishes a newspaper, Fort Smith Times Rec¬ 
ord. All of the stock of this corporation was acquired in 
1920 by Parks and Carney, from John 1). Aue. Shortly 
thereafter they sold 40 shares back to Aue. 

The outstanding stock of the two corporations during the 
year 1922 was held as follows: 


Stockholder' 

Radiant 


Times- 


Glass Co. 


Record Co. 

/c • 

J. S. Parks . . 

25 

25. 

254-Vs 

46 36 

Grace Parks (Wife) ... 

25 

25. 



G. D. Carnev. 

49 

49. 

254-% 

46.36 

M. X. Carney (Wife)... 

1 

1. 



John D. Aue. 

• • 

* • 

40 

7.28 
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Stock Dividend of Radiant Glass Co. Xovemberj 17, 1922. 
J. S. Parks . 450 shares 

i 

G. D. Carney. 2|51 shares 

M. X. Carney. Ip9 shares 

! 

9D0 shares 


Stock Issued by Times-Record Co. for C^sh. 


9-30-22 to J. S. Parks 
9-30-22 to G. D. Carney 
12-31-22 to J. S. Parks* 
“ “ “ “ G. D. Carnev 


130 shares 
IgO shares 
28 shares 
|28 shares 


316 “ 

i 

Grace Parks and M. X. Carnev are the wives of J. S. 

* 

Parks and G. D. Carney, respectively. The stocjk carried 
in their names was not purchased by them but whs so car¬ 
ried to permit them to be named directors and thereby 
meet the requirements of the State that every corporation 
have not less than three directors. They took jno active 
part in the business affairs of the two corporations. Their 
stock was under the control of their husbands. 

13 Parks has been president and manager of the 
Times-Record Company ever since he and Carney 
acquired the stock in 1920. Parks and Carney Iliad been 
long associated and they went into all business enterprises 
on a 44 50-50” basis. j 

Petitioner was on a paying basis but Times-Recjord Com¬ 
pany lost money from 1920 to 1923. Xumerousl and sub¬ 
stantial payments of money were made by petitioner to 
Times-Record Company to meet pay-roll expenses during 
that time. 

The two corporations had the same stockholders in 1922 
as in 1921, and the percentage of the holdings; were the 
same until the stock dividends were declared in 1922. 

The petitioner filled out and filed with the Collector of 
Internal Revenue a questionnaire (Form 819) hbout the 
time of filing its 1921 tax return, and therein showed the 
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stockholdings and percentages in respect of both the peti¬ 
tioner and Times-Kecord Company. A similar question¬ 
naire was tilled out and filed by Times-Kecord Company 
with its 1921 tax return. These questionnaires were filed 
for the purpose of obtaining classification as affiliated cor¬ 
porations. 

The questionnaire filed by the petitioner with the Col¬ 
lector in 1922 was acted upon by the Affiliation Section of 
the Bureau of Internal Revenue as of June 29, 1922, and 
it was ruled that the petitioner and Times-Kecord Company 
were not affiliated. 

The petitioner, about June, 1922, received a communica¬ 
tion from the respondent, in which it was stated that 
14 petitioner was not affiliated with the Times-Kecord 
Company. As a result of this the two corporations 
filed separate income tax returns for the year 1922. Re¬ 
spondent later held that the two corporations were affiliated 
in 1921. 

In 1923, Parks ahd Carney acquired the 40 shares of stock 
from Aue. and for that year petitioner filed its income tax 
return on a consolidated basis. The respondent allowed 
affiliation for the years 1924, 1925 and 1926. 

On October 22, 1925, after the return for the year 1921 
had been checked the petitioner and the Times-Kecord Com¬ 
pany wrote the following letter to the respondent: 

October 22, 1925. 

Commissioner of Internal Revenue, 

Washington, D. C. 

Dear Sir: 

Revenue Agent J. C. Davis has investigated the income 
tax liability of the Radiant Glass Company and The Times- 
Record Company; both corporations with general offices at 
Fort Smith, Arkansas, for the calendar year 1922 and 
1923 and he has explained his findings to us. 

During 1922, the Parks and Carney families owned 100 
per cent of the Radiant Glass Company and 96 per cent 
of the Times-Kecord Company stock, and during 1923 these 
families owned 100 per cent of the capital stock of both 
of these corporations. The Radiant Glass Company has 
continually advanced large sums of money for the opera- 
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tions of the Times-Record Company. For that jreason we 
are of the opinion that we are entitled to be assessed on a 
consolidated basis for the calendar year 1922 ancj we there¬ 
fore pray for a consolidated assessment for the calendar 
years 1922 and 1923. 

Yours respecfully, 

RADIANT GLASS COMPANY, 

By-, | 

President. 

THE TIMES RECORD COMPANY, 
By-, 


President. 


Opinion. 


Silfkin : The respondent concedes that substantially all 
of the stock of the petitioner and the Times-Record Com¬ 
pany was owned or controlled by the same interests in 
1922, and that if petitioner had properly exercised its elec¬ 
tion in 1922 it would have been entitled to hajve its tax 
computed upon a consolidated basis. Respondent held that 
since petitioner had tiled a separate tax return for the year 
1922 it had exercised its election to be taxed as |a separate 
corporation. 

Section 240 of the Revenue Act of 1921 providjes: 

(a) That corporations which are affiliated jvithin the 
meaning of this section may, for any taxable }jear begin¬ 
ning on or after January 1, 1922, make separate (returns or, 
under regulations prescribed by the Commissioner with the 
approval of the Secretary, make a consolidated return of 
net income for the purpose of this title, in which case the 
taxes thereunder shall be computed and determined upon 
the basis of such return. If return is made on either of such 
basis, all returns thereafter made shall be upon the same 
basis unless permission to change the basis is granted by 
the Commissioner. 


The petitioner, as a result of the respondent > denial of 
its claim of affiliation as to the year 1921, filed a separate 
return for the year 1922. Petitioner contends that the ac¬ 
tion of respondent amounted to a deprivation of petitioner’s 
right of election as to the manner in which its Itax should 
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he computed. However, the action of the respondent as to 
the year 1921 could not possibly have deprived petitioner 
of anv right as to 19*22 granted hv the Revenue Act of 1921. 

Petitioner further contends that its own action in filing a 
separate return for the year 1922 did not constitute an elec¬ 
tion since it was acting under a misconception of its rights. 

Section 240 (a) of the Revenue Act of 1921 clearly 

16 states that affiliated corporations may tile either sepa¬ 
rate or consolidated returns. Petitioner knew the 

circumstances surrounding the two corporations, but, as a 
result of the holding of the respondent that petitioner was 
not affiliated in 1921. it tiled a separate return for the year 
1922. However, the burden is upon the petitioner to show 
that no election was made, and it has not proved to us that 
it acted in ignorance of its rights. See Bdridere Lumber 
Co.. 6 B. T. A. S4. 

We must hold that petitioner elected to tile a separate re¬ 
turn under Section 240 (( 7 ) of the Revenue Act of 1921 and 
its tax for the year 1922 must be computed upon the basis 
of that return. 

Reviewed bv the Board. 

Judgment will be entered for the respondent. 

Now. Februarv 4. 1930, the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

t 

17 United States Board of Tax Appeals, "Wash¬ 

ington. 

Docket Xo. 17980. 

Radiant Glass Company. Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the Board’s findings of fact and opinion, 
promulgated May 21,1929, it is 
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Ordered and decided that there is a deficiency of $405.62 
for the calendar vear 1922. 

Enter. i 


Entered Mav 22, 1929. 

(Signed) FOREST D. SIEFiKIN, 

Member United States Board of Tad Appeals. 

A true copv. Teste: 

B. 1). GAMBLE, | 

Clerk U. S. Board of Tax Appeals. \ 
mvw. j 

Now, February 4, 1930, the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of TaxiAppeals. 


18 United States Board of Tax Appeals. Filed 

Xov. 22, 1929. i 

i 

United States Board of Tax Appeals!. 

! 

Docket Xo. 17980. j 

j 

Radiant Glass Company, Petitioner,! 

v. | 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Petition for Review of Decision of the United Spates Board 

of Tax Appeals. 

i 

To the Court of Appeals of the District of Columbia: 

Your petitioner, Radiant Glass Company, respectfully 
shows: 

First. At all times herein mentioned your petitioner was, 
and still is, a corporation organized and existing under the 
laws of the State of Arkansas, with principal office and 
place of business at City of Fort Smith in that. State. 
Stipulation is entered into by counsel for this 1 , petitioner 
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and the respondent as to the venue, as herein indicated, for 
this appeal. 

Second. This is a proceeding* for review, l>y the Court 
of Appeals of the District of Columbia, of a decision of the 
United States Board of Tax Appeals determining a de¬ 
ficiency in income tax for the calendar year 1922 against 
your petitioner in the sum of $405.62, based on the errors 
herein assigned, tin a 1 notice of the proposed additional as¬ 
sessment by the Commissioner on April 28, 1926 was the 
basis for the matter 1 being considered by the Board of Tax 
Appeals: appeal was taken to the Board on June 24, 1926; 
hearing was had on December 11, 1928, and the said deci¬ 
sion was entered bv the Board on May 22. 1929. 

Third. The nature of the controversy before the Board 
of Tax Appeals was on the determination of income tax 
liability of your petitioner for the calendar year 1922, in¬ 
volving a determination of the question whether your peti¬ 
tioner is entitled to have its income tax liability for the 
calendar year 1922 computed on the basis of a consolida¬ 
tion of its income with that of a closely related Arkansas 
corporation, the Times Record Company, instead of on a 
wholly independently separate basis. This question was 
decided in the negative by the Board of Tax Appeals, and 
your petitioner is aggrieved by such decision and hereby 
appeals therefrom. 

19 Fourth. The errors committed bv the Board of 
Tax Appeals upon which the petitioner relies as a 
basis of this proceeding are as follows: 

1. The Board erred in their conclusion that the petitioner 
by the act of lodging with the Commissioner a tax return 
for 1922 with tax and income computed on a separate basis 
elected that basis as distinguished from a consolidated 
basis for the purpose of computation of said tax and in¬ 
come. 

2. The Board erred in their conclusion that when a tax 
return is filed on a separate basis the tax must be computed 
on that basis and no other basis. 


3. The Board erred in holding that the Commissioner's 
denial of the right for the petitioner to file a tax return 
for 1921 on a consolidated basis did not serve to prevent 
or delay a free exercise of election by petitioner as to 
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method for 1922 when the same grounds for consolidation 
existed eacli vear. 

♦ i 

4. The Board erred in not allowing the petitioner the 
benefit of its election and request to have its tax and income 
computed in a consolidation with that of the Tinies Record 
Company for the year 1922. 

Wherefore your petitioner prays that this coup*t may re¬ 
view the determination of the Board of Tax Appeals in 
this cause, reverse the decision of the Board, direct the en- 
try of a decision by said Board in favor of your petitioner, 
and such other or further relief as may to this court appear 
proper in the premises. 

J. B. GRljCE, 

At tonic?) for the Petitioner. 

1046 Munsey Building, Washington, D. C. j 


20 D 1 ST RICT OF CoLU M BIA, .$.<? : 

i 

J. B. Grice, being dulv sworn, savs: 

I am the attorney for the petitioner in this proceeding; 
I prepared the foregoing petition and am familiar with the 
contents thereof; the allegations of fact contained therein 
are true to the best of my knowledge and belief, j This peti¬ 
tion is not filed for the purpose of delay, and I believe the 
petitioner is justly entitled to the relief sought. ! 

J. B. PRICE. 

J. B. GRICE. 


Subscribed and sworn to before me this 22hd dav of 


November, 1929. 


[Seal of Mimi Burntti. Notary Public, District of 

Columbia.] j 

MIMI BUEATjTI, 

Notart) Public 


My commission expires Dec. 12, 1932. 
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21 Docket Xo. 17980. 

Radiant Glass Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To Commissioner of Internal Revenue. 

General Counsel, Bureau of Internal Revenue. 
Washington, 1). C. 


Sirs: 

Please take notice that on November 22, 1929, the under¬ 
signed will file with the Board of Tax Appeals the petition 
of the above-named petitioner, a copy of which is being* 
furnished you on this day, for a review by the Court of Ap¬ 
peals of the District of Columbia of the decision of the said 
Board in the above-entitled case, entered Mav 22, 1929. 

J. B. GRICE, 

J. B. GRICE, 

Attorney tor Radiant Glass Company. 

104G Munsev Bldg., Washington, D. C. 


District of Columbia, ss: 

I have this day served the respondent with a copy of the 
petition mentioned herein by filing the same at the office of 
the General Counsel. 

J. B. GRICE. 

J. B. GRICE. 


Subscribed and sworn to before me this 22nd day of 
November 1929. 

[Seal of Mimi Buratti, Notary Public, District of 

Columbia.] 

MIMI BURATTI, 

Notary Public. 

My Commission expires Dec. 12, 1932. 
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Now, February 4, 1930, tlio foregoing Petition for Re¬ 
view, Notice, and Affidavit of Service of Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk l \ S. Board of Tax [Appeals. 

22 United States Board of Tax Appeals. Filed Jan. 

20,1930. 

United States Board of Tax Appeals.! 


Docket No. 17980. 

Radiant Glass Company, Petitioner,! 


Commissioner of Internal Revenue, Respondent. 

Stipulation as to Venue. 

j 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective at- 
tornevs, that the decision of the United States! Board of 
Tax Appeals, in said case, dated May 22, 1929, and redeter¬ 
mining deficiency in income tax against the abjove-naxned 
petitioner for the calendar year 1922, in the jimount of 
$405.62, may be reviewed by the Court of Appeals of the 
District of Columbia. ! 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 (d) of the Revenue Act of 1926. 

J. B. GRICE, | 

Attorney for Petitioner. 

(Sgd.) C. M. CHAREST, I 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Dated this the 22nd day of November, 1929. 

Now, February 4, 1930, the foregoing Stipulation as to 
Venue certified from the record as a true copy! 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. Filed Jail. 

20, 1930. 

United States Board of Tax Appeals. 

Docket Xo. 179S0. 

Radiant (I lass Company, Petitioner, 


Commissioner of Internal Revf.nce. Respondent. 

“ Pracipt" for Transcript. 

To the Clerk of the'United States Board of Tax Appeals: 

Please prepare a 1 transcript of record in this cause, and 
within sixty days from November 22, 1929 (the date Peti¬ 
tion for Review was tiled), or within the enlargement of the 
time as the Board dr Court may order, transmit and deliver 
the same to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, 1 including in said transcript certified 
copies of the following documents: 

1. Docket entries of the cause before the Board. 

2. Petition for redetermination. 

3. Answer to petition. 

4. Findings of fact and opinion of Board. 

5. Order of redetermination bv Board. 

G. Petition for review. 

7. Notice and affidavit of service of petition on respond¬ 
ent. 

8. Stipulation aS to venue by counsel for parties. 

9. This praecipe for transcript. 

10. Order (if any) for enlargement of time for the trans¬ 
mission and the deliverv of the transcript of record. 

J. B. GRICE, 

J. B. GRICE, 

Counsel for Petitioner , 

1046 Munseij Bldg., Washington, D\ C. 

Dated January 20, 1930. 

Now, February 4, 1930, the foregoing Praecipe for Tran¬ 
script certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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24 United States Board of Tax Appeals. 

Docket Xo. 179S0. 


Radiant Glass Company, Petitioner, 


v. 


i 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Order Enlarging Time. 

i 

On motion of counsel for the petitioner, it is 
Ordered that the time for filing certified copiesjof record 
papers sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Colum¬ 
bia be and it is herein* extended to Februarv 15, 1930. 
(Signed) ’ LOG AX MORRjlS, 

JJ ember. 


Dated Washington, D. C., January 21, 1930. 

O' V 7 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, Clk. \ 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. :Xo. 5147. 
Radiant Glass Company, appellant, vs. David H. Blair, 
Commissioner of Internal Revenue. Court of! Appeals, 
District of Columbia. Filed Feb. 11, 1930. Ijlenry W. 
Hodges, Clerk. 
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JANUARY TERM, 1930. 


No. 5147 


RADIANT GLASS COMPANY, Appellant,! 

vs. 

i 

COMMISSIONER OF INTERNAL REVENUE, 

i 7 

Appellee. 


ON PETITION TO REVIEW THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS. 


BRIEF OF APPELLANT. 

Filed October 31. 1930. 


Statement. 


The appeal is against the decision of the Board! of 
Tax Appeals redetermining a deficiency of incotoe 
taxes for the calendar year 1922 against the appellant. 
The case is brought to this Court by Petition for Re¬ 
view filed February 11, 1930 (R. 15), pursuant to Rie 

i 

It 






Revenue Act of 1926, c. 27, Sections 1001, 1002 and 
1003, 44 Stat. 9, 109, 110. Final notice to the appel¬ 
lant from the Commissioner of Internal Revenue on 
April 28, 1926 (R. 5), of the said deficiency determined 
!>v him. and a petition against that determination, filed 
by this appellant with the Board of Tax Appeals on 
June 26. 1926 (R. 3), was the basis for the matter 
being: considered by the Board. Hearing was had and 
evidence presented to the Board on December 11, 1928 
(R. 2). Tlie Board's decision and order of redeter¬ 
mination were made and entered on May 22, 1929, 16 
B. T. A. 610 (R. 9-15). 


Question Presented. 

The single question presented is whether the appel¬ 
lant is entitled to have its income-tax liabilitv for the 
calendar vear 1922 determined under a consolidation 
with its affiliated corporation, the Times Record Com¬ 
pany. The question before the Board was twofold, 
(a) whether the two corporations were affiliated and 
(/>) whether the right to consolidation existed. At the 
trial the appellee conceded the two corporations were 
affiliated under the Act and the Board so determined. 
There only remains the question of whether the right 
to consolidation of income the appellant is estopped 
from claiming bv reason of having originallv lodged its 
tax return on a separate basis (R. 16). 

Statutes and Regulations Involved. 

Revenue Act of 1921 provides: 

Sec. 240 (e). For the purpose of this Section 
two or more domestic corporations shall be 
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deemed to be affiliated * * (2) if Sub¬ 

stantially all the stock of two or more corpora¬ 
tions is owned or controlled bv the same infer- 
ests. 

i 

i 

Sec. 240 (a). That corporations which |are 
affiliated within the meaning of this Section mav, 
for any taxable year beginning on or after Jan¬ 
uary 1, 1922, make separate returns or, uiider 
regulations prescribed by the Commissioner 
with the approval of the Secretary, make a Con¬ 
solidated return of net income for the purposes 
of this title, in which case the taxes thereuijder 
shall be computed and determined upon ;the 
basis of such return. If return is made on either 
of such bases, all returns thereafter shall! be 
upon the same basis unless permission to chajnge 
the basis is granted bv the Commissioner. I 

Treasury Regulations 62, relating to Income and 
Profits taxes, under the Revenue Act of 1921, provide: 

Art. 632. Affiliated corporations, as defined in 
the statute and in Article 633, for a taxable 
period beginning prior to January 1, 1922, iare 
required to file consolidated returns, and fpr a 
taxable period beginning on or after January 1, 
1922, may elect to file such returns. The return 
for the first taxable period beginning on or after 
January 1,1922, may be made either upon a Con¬ 
solidated basis or as separate corporations,! re¬ 
gardless of the manner in which returns Ifor 
previous years were filed, but an election\ so 
made shall be binding upon the taxpayer as to 
the manner of reporting for subsequent years, 
unless express permission is obtained from the 
2 / 
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Commissioner to make a change in the method 
of reporting. (Italics supplied.) 

Assignments of Error. 

The appellant assigns for error (R. 16) : 

1. The Board erred in their conclusion that the peti¬ 
tioner by the act of lodging with the Commissioner a 
tax return for 1922 with tax and income computed on 
a separate basis elected that basis as distinguished 
from a consolidated basis for the purpose of computa¬ 
tion of said tax and income. 

2. The Board erred in their conclusion that when a 
tax return is filed on a separate basis the tax must be 
computed on that basis and no other basis. 

3. The Board erred in holding that the Commission¬ 
er’s denial of the right for the petitioner to file a tax 
return for 1921 on a consolidated basis did not serve to 
prevent or delay a free exercise of election by peti¬ 
tioner as to method for 1922 when the same grounds 
for consolidation existed each vear. 

•r 

4. The Board erred in not allowing the petitioner the 
benefit of its election and request to have its tax and 
income computed in a consolidation with that of the 
Times Record Company for the year 1922. 

Statement of Facts. 

The facts as found by the Board of Tax Appeals 
are as follows (R. 10-14): 

The petitioner is an Arkansas corporation 
with principal office at Fort Smith, Arkansas. 
It was organized in the early part of 1917 by 
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J. S. Parks ancl G. D. Carney and their wives, 
and has continuously been in the business of 
manufacturing* glass. Parks was president, 
Carney was treasurer, and the stock was owned 
by them and their wives from the beginning, to 
and through 1922. 

The Times Record Company is also a corpo¬ 
ration and publishes a newspaper, Fort Smith 
Times Record. All of the stock of this ;cor¬ 
poration was acquired in 1920 by Parks | and 
Carnev, from John D. Aue. Sliortlv thereafter 
thev sold 40 shares back to Aue. 

r* 

The outstanding stock of the two corpora¬ 
tions during the vear 1922 was held as follows: 


Radiant 

Times- 

i 

Stockholder. Glass Co. 7. 

Record Co. 

7c. 

J. S. Parks. 25 25. 

254% 

46.36 

Grace Parks (Wife) 25 25. 

G. I). Carnev. 49 49. 

• 

254% 

46.36 

XL X. Carney (Wife) 1 1. 

John D. Aue. 

40 

7.28 


Stock Dividend of Radiant Glass Co ., Novem¬ 
ber 17, 1922. 


J. S. Parks. 450 shjares 

G. D. Carnev. 251 shares 

v i 

XL X. Carnev. 199 shares 

« 

900 shares 

Stock Issued by Times-Record Co. for Cdsh. 


9-30-22 to J. S. Parks. 130 shares 

9-30-22 to G. I). Carney. 130 shares 

12-31-22 to J. S. Parks. 28 shares 

4 4 44 4 4 4 4 G. D. Carnev. 28 shares 


j<< 
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6 


Grace Parks and M. N. Carney are the wives 
of J. S. Parks and G. D. Carney, respectively. 
The stock carried in their names was not pur¬ 
chased by them but was so carried to permit 
them to be named directors and thereby meet 
the requirements of the State that every cor¬ 
poration have not less than three directors. 
They took no active part in the business affairs 
of the two corporations. Their stock was under 
the control of their husbands. 

Parks has been president and manager of the 
Times-Record Company ever since he and Car¬ 
ney acquired the stock in 1920. Parks and 
Carney had been long associated and they went 
into all business enterprises on a “ 50-50 ’ 9 basis. 

Petitioner was on a paying basis but Times- 
Record Company lost money from 1920 to 1923. 
Numerous and substantial payments of money 
were made by petitioner to Times-Record Com¬ 
pany to meet pay-roll expenses during that 
time. 

The two corporations had the same stock¬ 
holders in 1922 as in 1921, and the percentage 
of the holdings were the same until the stock 
dividends were declared in 1922. 

The petitioner filled out and filed with the 
Collector of Internal Revenue a questionnaire 
(Form 819) about the time of filing its 1921 
tax return, and therein showed the stockhold¬ 
ings and percentages in respect of both the pe¬ 
titioner and Times-Record Company. A simi¬ 
lar questionnaire was filled out and filed by 
Times-Record Company with its 1921 tax re¬ 
turn. These questionnaires were filed for the 
purpose of obtaining classification as affiliated 
corporations. 
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The questionnaire filed by the petitioner |vith 
the Collector in 1922 was acted upon by! the 
Affiliation Section of the Bureau of Internal 

I 

Revenue as of June 29, 1922, and it was ruled 
that the petitioner and Times-Record Company 
were not affiliated. 

The petitioner, about June, 1922, received a 
communication from the respondent, in which it 
was stated that petitioner was not affiliated 
with the Times-Record Company. As a result 
of this the two corporations filed separate in¬ 
come tax returns for the year 1922. Respond¬ 
ent later held that the two corporations were 
affiliated in 1921. j 

In 1923, Parks and Carney acquired the 40 
shares of stock from Aue, and for that year 
petitioner filed its income tax return on a 'Con¬ 
solidated basis. The respondent allowed affilia¬ 
tion for the years 1924, 1925 and 1926. 

On October 22, 1925, after the return fof the 
year 1921 had been checked the petitioner! and 
the Times-Record Company wrote the follow¬ 
ing letter to the respondent: 

October 22, 19^5. 

Commissioner of Internal Revenue, 

Washington, D. C. 

Dear Sir: 

Revenue Agent J. C. Davis has investigated 

the income tax liabilitv of the Radiant Glass 

* 

Company and The Times-Record Company, both 
corporations with general offices at Fort Smith, 
Arkansas, for the calendar year 1922 and 1923 
and he has explained his findings to us. 

During 1922, the Parks and Carney families 
owned 100 per cent of the Radiant Glass Com- 


i 

i 

I 


i 
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pany and 96 per cent of the Times-Record Com- 
pany stock, and during 1923 these families 
owned 100 per cent of the capital stock of both 
of these corporations. The Radiant Glass Com¬ 
pany has continually advanced large sums of 
money for the operations of the Times-Record 
Company. For that reason we are of the opin¬ 
ion that we are entitled to be assessed on a con¬ 
solidated basis for the calendar Year 1922 and 
we therefore pray for a consolidated assess¬ 
ment for the calendar Years 1922 and 1923. 

« 

Yours respect fnilv, 

RADIANT GLASS COMPANY, 

By-, 


President. 

THE TIMES-RECORD COMPANY, 


By 


P resident. 


Opinion. 

Sikfkix: The respondent concedes that sub- 
stantiallv all of the stock of the petitioner and 
the Times-Record Company was owned or con¬ 
trolled by the same interests in 1922, and that 
if petitioner had properly exercised its election 
in 1922 it would have been entitled to have its 
tax computed upon a consolidated basis. Re¬ 
spondent held that since petitioner had filed a 
separate tax return for the year 1922 it had ex¬ 
ercised its election to be taxed as a separate 
corporation. 

Section 240 of the Revenue Act of 1921 pro¬ 
vides : 

(a) That corporations which are affiliated 
within the meaning of this section mav, for anv 
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taxable year beginning on or after Januaijy 1, 
1922, make separate returns or, under regula¬ 
tions prescribed by the Commissioner with! the 
approval of the Secretary, make a consolidated 
return of net income for the purpose of jthis 
title, in which case the taxes thereunder shall 
be computed and determined upon the basi^ of 
such return. If return is made on either of such 
basis, all returns thereafter made shall be upon 


the same basis unless permission to ehangej the 
basis is granted bv the Commissioner. 


The petitioner, as a result of the respondent’s 
denial of its claim of affiliation as to the tear 
1921, tiled a separate return for the year 1922. 
Petitioner contends that the action of respond¬ 
ent amounted to a deprivation of petitioner’s 
right of election as to the manner in which its 
tax should be computed. However, the action 
of the respondent as to the year 1921 could not 
possibly have deprived petitioner of any light 
as to 1922 granted bv the Revenue Act of 1921. 

Petitioner further contends that its own ac¬ 
tion in filing a separate return for the year 1922 
did not constitute an election since it was aqting 
under a misconception of its rights. 

Section 240 (a) of the Revenue Act of 1921 
clearly states that affilated corporations ma^ file 
either separate or consolidated returns. ' Pe¬ 
titioner knew the circumstances surrounding the 
two corporations, but, as a result of the hold¬ 
ing of the respondent that petitioner wasj not 
affiliated in 1921, it filed a separate return! for 
the year 1922. However, the burden is upofi the 
petitioner to show that no election was made, 
and it has not proved to us that it acted in igjnor- 


i 

i 
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ance of its rights. See Belvidere Lumber Co., 
6 B. T. A. 84. 

We must hold that petitioner elected to tile 
a separate return under Section 240 (a) of the 
Revenue Act of 1921 and its tax for the year 
1922 must be computed upon the basis of that 
return. 

Reviewed bv the Board. 

* 

Judgment will be entered for the respoudf nt . 

BRIEF OF ARGUMENT. 


Section 240 (a) of the Act uses the word 4, may" in 
naming the two bases upon either of which an affiliated 
corporation may have its taxes computed, and Article 
632 of Regulations 62 uses the words elect and election, 
and the same thing is done in prior and subsequent 
regulations and in numerous rulings and decisions bv 
the Commissioner's office and the Board of Tax Ap¬ 
peals relating to the same subsection of the Act. 
Therefore, the right of a taxpayer corporation to have 
its income tax determined on a consolidation basis or 
separate basis as it may elect would seem to be plain 
and undenied. 

The Appellant's contention is that filing separate 
returns in the first instance does not constitute an 
election as to basis unless a corporation knew it was 
making an election and intended such an election and 
was not influenced in its act bv anv Government agent 
or official. 

The Centurv Dictionary defines the word election 
• • 

as “A deliberate act of choice". And deliberate 


means, the same authority says, 4 4 Formed or done 
with careful consideration and full intention”. The 
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Xew Standard Distionarv defines election as “Ft’ee 

%> 

choice between alternatives; and describes choice | as 
“An option or result of preference or choosing' \j 

i 

Your petitioner did not have open to it two waysj in 
which it may file its 1922 tax return, that is, on a con¬ 
solidation basis or a separate basis, because one of the 
methods mentioned in Section 240 (a) of the Revenue 
Act of 1921 was denied it by the same power—jhe 

Government—from which the authoritv for election 

* 

of method came. The taxpayer in good faith andj in 
good time made inquiry (in a Form Questionnaire)! of 
the Government's administrative officers, the Collector 
and the Commissioner of Internal Revenue, who had 
the power of refusing or accepting tax returns on ajnv 
given basis, as to whether Radiant Glass Compajny 
and Times-Record Company were affiliated, and there¬ 
fore whether there was open to it a selection between 
the two bases, and the Commissioner notified the tax¬ 
payer on June 29, 1922, that the two corporations w<jre 
not so affiliated (R. 12). j 

Then when it came time to file income tax return 

for the vear 1922, a few months later, with the same 

1 

stockholdings as existed at the time the questionnaire 
was sent the Commissioner and upon which he made 
his decision, there was then but one course open to t|he 
taxpayers and they filed their returns computed on 
the separate basis. The very same Form (Xo. 112(0) 
was required for corporation tax returns on a separate 
basis as on consolidation basis. Xo election or choice 
was then exercised, unless the filing of the Question¬ 
naire Forms with the Commissioner be so considered: 

I 

and if so it would be election of the consolidation 
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basis. The Questionnaire Forms bore caption read- 
in- “COMPANIES TO BE CONSIDERED FOR 
CONSOLIDATION'’ immediately above the listing 
of the names of Radiant Glass Company and Times- 
Record Company, and they were filed for the purpose 
of obtaining classification as affiliated corporations 
(K.12). 

When the time came for an audit bv the Commis- 

* 

sioner of the 1922 tax returns, in 1925, the taxpayers 
again indicated their desire to have a choice as between 
the two methods, by stating this to the examining Reve¬ 
nue Agent and bv writing a letter to the Commissioner 
on October 22, 1925. A choice for the consolidation 
method as stated (R. 12). At every turn since then, 
the taxpayers have not been negligent in asserting 
their choice. When the Commissioner finally decided, 
October 20, 1926 (R. 12), that the taxpayers were 
affiliated for the taxable vear 1921 on the same stock- 
holdings as existed in 1922, the appellant pressed for 
its choice of the two bases of tax determination for 
1922, by conference with the Commissioner's office 
and by instituting this proceeding before the Board 
of Tax Appeals. 

The appellant did not have the right open to it in 
1925 or 1922 to file a consolidated return, when the 
Commissioner had ruled that it was not affiliated with 
the Times-Record Company, because that official has 
the power and authority to determine what sort of 
tax returns are acceptable. The powers and authority 
of the Commissioner make his rulings have the force 
of law. His duties as assessor are in their nature 
judicial. Clinkenbeard v. U. S., 21 Wall. (U. S.) 65; 
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U. S. t*. Hoclson, 26 Fed. Cas. Xo. 15,376. It would not 
be incumbent upon a taxpayer immediately to institute 
a suit at law to force acceptance by the Commissioner 
of a certain form of tax return or computation in order 
to preserve right to elect as to basis of return. 

The doctrine of election depends not upon technical 
rules, but upon the principles of equity and justice, aijid 
upon actual intention. Watson r. Watson, 128 Mass- 
152; In re litz (Qr.). 202, p. 409: Bierce r. Ilutchiijs, 
205 U. S. 340. j 

The grantor of an option (the Government through 
its agent, the Commissioner) who hinders its exercise 
during the time limited, must give a reasonable tintie 
for its exercise after any obstruction that he has in¬ 
terposed is removed. Blodgett v. Lanyon Zinc Co., 
120 Fed. 893, 58 C. C. A. 79. To the same effect: Mjc- 
Gowan r. Amer. Pressed Tan Bark Co., 121 U. S. 5/j5, 
7 S. Ct. 1315; Maryland Steel Co., r. V. S. 48 Ct. Cl. aj(). 

It has been generallv held that the doctrine of eldc- 
lion is close akin to the doctrine of estoppel, and that 
where the rights of the other party have not been 
affected, the mere time at which election is exercisdd 

i 

is not material. An election between two rights neces¬ 
sarily implies knowledge that there are two rights aiid 
in the absence of circumstances constituting an estoj)- 
pei an election made by a party under a mistake of 
facts or a misconception as to his rights, is not bind¬ 
ing. Standard Oil Co. v. Hawkins, 74 Fed. 395, 20 
C. C. A. 468. | 

“The real basis for a binding election is estop¬ 
pel, and, if the election is held binding or not 
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binding depending whether or not the elements 
of an estoppel are present, no injustice can re¬ 
sult/' Kallberg- v. Newberry, 170 X. W. 113, 
117. 


To the same effect: Standard Oil Co. v. Hawkins, 
74 Fed. 395, 20 C. C. A. 468: Baker r. Edwards, 176 
X. C. 229, 97 S. E. 16; Crittenden v. St. Hill, 34 Cal. A. 
107,166 (1016): Crockett First Xat. Bank v. Geo. Barse 
Live Stock Com., 198 Ill. 232, 64 X. E. 1097; Lewis r. 
Powell (Tex. Civ. A.), 205 S. IV. 737: Cobb v. Mac- 
fa rland, 87 Xebr. 408, 127 X. W. 377. 

An election made under a misconception of the cir¬ 
cumstances (as for want of affiliation as in the case at 


bar) that would legitimatelv affect the decision, is not 
binding and will be disregarded when the other parties 
affected thereby can be placed substantially in the same 
situation as if no election had been made. U. S. r. 


Duncan, 25 Fed. Cas. Xo. 15,002, 4 McLean 99; Wag¬ 
goner r. Waggoner, 11 Va. 325, 68 S. E. 990; Goodrum 
r. Goodrum, 56 Ark. 532, 20 S. W. 353; Cowdrey v. 
Hitchcock, 103 111. 262; 'Wilbanks v. Wilbanks, 18 Ill. 
17: Linton r. Crosby, 61 Io. 401, 16 X. W. 342; In re 
Bouli, 201 Pa. St. 493, 51 Atl. 338. 

It cannot be held that that part of Section 240 (a) 
of the Kevenue Act of 1921, reading “In which case the 


taxes thereunder shall be computed and determined 
upon the basis of such return” weakens the right of 
election which the body of that very Section confers 
(and only for which purpose it was created) because 
that would be grotesque statutory construction, and 
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would be nullifying, and not giving effect to, that which 
Congress intended. 

The issues in the case at bar do not involve the dis¬ 
cretional' ij powers of the Commissioner of Internal 
Revenue, such as might arise under the last sentence 
of Section 240 (a), reading: “If return is made oil 
either of such bases, all returns thereafter made shall 
be upon the same basis, unless permission to change 
the basis is granted bv the Commissioner.” That 
sentence has no application in this case. This appeal 
concerns the taxable year beginning on January 1, 
1922, the first taxable period for which the statute con¬ 
fers the right of election as to basis; that sentence 
relates only to subsequent taxable years after tlfe 

rear in which an election is made. It does mean ho - ^- 
* 

ever that should this appeal not succeeed, the appellaiit 
will be thereby bound against its will to the non-coi^- 
solidated basis subsequent to the single year here in¬ 
volved. 

From the earliest days of income taxes to the pres¬ 
ent time, hundreds of thousands of taxpayers every 
year have modified, changed and amended their thx 
returns for virtually every conceivable mistake ai^d 
reason; such amended returns would relate back and 
become a part of the original return; and in accepting 
such amendments, without restriction, the Commis¬ 
sioner and other taxing officers have only required thgt 
there be no evasion or escape from such amount of taix 
as was legally and definitely required to be assessed 
and paid. It seems unbelievable that Congress could 
have intended by the provisions of Section 240 (a), 


i 

I 
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an exception to the universal and long* continued prac¬ 
tice in respect to amendments of returns without mak¬ 
ing such intention and meaning plain, positive and 
without doubt. 

The right of the Appellant to have its income tax 
determined on a consolidated basis, in the light of the 
facts, is clear when the statute is given a reasonable, 
and not a strained and narrow construction. In con¬ 
struing statutes levving taxes, it is the established rule 
not to extend their provisions or implication beyond 
the clear import of the language used, or enlarge their 
operations to embrace matters not specifically pointed 
out, and in case of doubt thev are construed most 
stronglv against the Government and in favor of the 

o * c? 

citizen. Gould r. Gould, 245 U. S. 151. 

The Commissioner’s contention in the case at bar 
that Section 240 (a) of the Revenue Acts (This sec¬ 
tion is the same in the 1921, 1924 and 1926 Acts) con¬ 
templates that election of basis is made and fixed by 
the mere filing of the original return for the vear is not 
only not in keeping with sound statutory construction, 
but also it is not consistent with the Commissioner’s 
own acts, and the better construction, when he, through 
Treasury Decision 4026, on June 22, 1927, authorized 
all taxpayers who had filed returns under Section 240 
(a) for the year 1925, to file amended returns and 
change their bases for that year, if they wished, from 
that indicated bv their return. 

To sav that the mere filing with the Collector or 
Commissioner of a tax return, computed on a certain 
basis from which there was no present escape, con- 


17 
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i 
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stitutes an election and choice, would be outdoing 
old Tobias Hobson, himself, a certain livery stable 
proprietor, who, to rotate his animals in use, would 
decree that a customer elected to hire the horse thit 
the customer first cast his eye upon, and of course is 
this would happen to be the horse which stood nearest 
the door of the establishment, that was the horse in¬ 
variably let. That sort of choice or election, known is 
“Hobson’s Choice,” has stood for three centuries as 
the classical illustration of what is a contrast to elec¬ 
tion or choice. 

Conclusion. 

• I 

In consideration of the foregoing, it is respectfully 
submitted that the decision of the Board of Tax Ap¬ 
peals in respect to consolidation should be reversed. 

J. B. GRICE, | 

Attorney for Appellant , 

1046 Munsey Building, 

Washington , T). C. \ 

| 

Dated October 31, 1930. 
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In the Court of Appeals of the District 

of Columbia 

j 

" 

No. 5147 I 

j 

Radiant Glass Company, appellant 

v . 

Commissioner of Internal Revenue, appellee 

— 

i 

APPEAL FROM THE BOARD OF TAX APPEALS i 

i 

i 

— 

BRIEF FOR COMMISSIONER 

PREVIOUS OPINION 

! 

The only previous opinion is that of the Uikited 
States Board of Tax Appeals (R. 9-14), reported 
in 16 B. T. A. 610. ! 

i 

JURISDICTION 

i 

This appeal involves income taxes for the calen¬ 
dar year 1922 in the amount of $405.62 and is taken 
from the Board’s order of redetermination (deci¬ 
sion) entered May 22, 1929. (R. 14-15.) Petition 
for review was filed November 22,1929 (R. 15-fl7), 
pursuant to Sections 1001, 1002, and 1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9,109,110. j 

QUESTION PRESENTED 

i 

Was appellant entitled to have its taxes foi* the 
year 1922 computed upon a consolidated basis after 

(i) 







2 


both it and its affiliated corporation had filed sep¬ 
arate returns for that year? 

i 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 239. (a) That every corporation sub¬ 
ject to taxation under this title and every 
personal-service corporation shall make a 
return, stating specifically the items of its 
gross income and the deductions and credits 
allowed bv this title. The return shall be 

X 

sworn to by the president, vice president, or 
other principal officer and by the treasurer 
or assistant treasurer. * * * 

Sec. 240. (a) That corporations which are 
affiliated within the meaning of this section 
may, for any taxable year beginning on or 
after January 1,1922, make separate returns 
or, under regulations prescribed by the Com¬ 
missioner with the approval of the Secre¬ 
tary, make a consolidated return of net 
income for the purpose of this title, in winch 
case the taxes thereunder shall be computed 
and determined upon the basis of such 
return. If return is made on either of such 
bases, all returns thereafter made shall be 
upon the same basis unless permission to 
change the basis is granted by the Com¬ 
missioner. 

i 

Treasury Department Regulations 62: 

Art. 632. Consolidated returns. —Affili¬ 
ated corporations, as defined in the statute 
and in article 633, for a taxable period begin¬ 
ning prior to January 1, 1922, are required 


to file consolidated returns, and for a taxable 

period beginning on or after January 1,1922, 

may elect to file sucb returns. The return 
* 

for the first taxable period beginning op or 
after January 1, 1922, may be made either 
upon a consolidated basis or as separate!cor¬ 
porations, regardless of the manner in which 
returns for previous years were filed, blit an 
election so made shall be binding upon the 
taxpayer as to the manner of reporting for 
subsequent years, Tinless express permission 
is obtained from the Commissioner to njiake 
a change in the method of reporting, j In 
applying for permission to make &ueh 
change the taxpayer should submit a state¬ 
ment in the form of an affidavit execute^ by 
a person qualified to sign the return j(see 
sec. 239), setting forth the reasons for 
making the request. 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
are substantially as follows (R. 10-13): j 

The appellant is an Arkansas corporation with 
principal office at Fort Smith, Arkansas. It was 
organized in the early part of 1917 by J. S. Parks 

and G. D. Carnev and their wives and has contjinu- 

i 

ously been in the business of manufacturing gjass. 
Parks was president, Carney was treasurer, j and 
the stock was owned by them and their wives from 
the beginning to and through 1922. j 

The Times Record Company is also a corporation 
and publishes a newspaper, the Fort Smith Times 
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Record. All of the stock of this corporation was 
acquired in 1920 by Parks and Carney, from John 
D. Aue. Shortly thereafter they sold 40 shares 
back to Aue. 

The outstanding stock of the two corporations 
during the vear 1922 was held as follows * 

o •/ 


Stockholder 

1 

1 Radiant 
Glass 
Co. 

Per cent 

Times 

Record 

Co. 

Per cent 

J, S. Parks.. 

25 

25 

254H 

46.36 

Grace Parks (wife).... 

25 

25 

G. D. Carney... 

49 

49 

254 H 

46.36 

M. N. Carnev (wife)... 

1 

1 

John D. Aue. 



40 

7.2S 

1 


1 


Stock dividend of Radiant Glass Co., November 1 7. 1922 


Shares 

J. S. Parks_450 

G. P. Carney__251 

M. N. Carney__199 


900 


Stock issued by Times-Record Co. for cash 

Shares 

9-30-22 to J. S. Parks_130 

9-30-22 to G. D. Carney_130 

12-31-22 to J. S. Parks_ 28 

12-31-22 to G. D. Carney_ 28 


316 

Grace Parks and M. N. Carney are the wives of 
J. S. Parks and G. D. Carney, respectively. The 
stock carried in their names was not purchased 
by them but was so carried to permit them to be 
named directors and thereby meet the requirements 
of the State that every corporation have not less 
than three directors. They took no active part in 
the business affairs of the two corporations. Their 
stock was under the control of their husbands. 
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i 

Parks has been president and manager of j the 
Times-Record Company ever since he and Cagney 
acquired the stock in 1920. Parks and Caifney 
have been long associated and they went into all 
business enterprises on a “50-50’ ? basis. 

Appellant was on a paying basis, but Times- 
Record Company lost money from 1920 to 1923. 
Numerous and substantial payments of mbney 
were made by appellant to Times-Record Company 
to meet pay-roll expenses during that time. ! 

The two corporations had the same stockholders 
in 1922 as in 1921, and the percentage of the fold¬ 
ing's were the same until the stock dividends were 
declared in 1922. 

The appellant filled out and filed with the Col¬ 
lector of Internal Revenue a questionnaire (Form 
819) about the time of filing its 1921 tax return, 
and therein showed the stockholdings and percent¬ 
ages in respect of both the appellant and Tijaes- 
Record Company. A similar questionnaire was 
filled out and filed by Times-Record Company ivith 
its 1921 tax return. These questionnaires yere 
filed for the purpose of obtaining classification as 
affiliated corporations. 

The questionnaire filed by the appellant with the 
Collector in 1921 w T as acted upon by the Affiliation 
Section of the Bureau of Internal Revenue as of 
June 29, 1922, and it was ruled that the appellant 
and Times-Record Company were not affiliated. 

The appellant, about June, 1922, received a Com¬ 
munication from the Commissioner, in winch it | was 


i 
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stated that appellant was not affiliated with the 

Times-Record Company. As a result of this the 

two corporations filed separate income-tax returns 

for tlie vear 1922. Commissioner later held that the 
%> 

two corporations were affiliated in 1921. 

In 1923. Parks and Carney acquired the 40 shaves 
of stock from Aue, and for that year appellant filed 
its income-tax return on a consolidated basis. The 


Commissioner allowed affiliation for the years 1924, 
1925, and 1926. 

On October 22,1925, after the return for the year 


1921 had been checked the appellant and the Times- 
Record Company wrote a letter to the Commis¬ 
sioner requesting that a consolidated assessment be 


made for 1922 and 1923. The Commissioner com¬ 
puted the taxes upon the basis of separate returns. 
The Board of Tax Appeals sustained his determi¬ 
nation. Hence this appeal. 


SUMMARY OF ARGUMENT 

Prior to January 1, 1922, affiliated corporations 
were required to make consolidated returns. 
Thereafter they had an option to file either a con¬ 
solidated return or separate returns. The courts 
have uniformly held that the right of choice or 
election to file one or the other sort of return is 
exercised by filing the return. Lucas v. St. Louis 
National Baseball Club (C. C. A. 8th), 42 F. (2d) 
984, certiorari denied November 3, 1930; Alameda 
Inv. Co. v. McLaughlin (C. C. A. 9th), 33 F. (2d) 
120; Levi Strauss Realty Co. v. United States, 41 
F. (2d) 55, certiorari denied October 20, 1930. 
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The administrative inconvenience involved in 
permitting the upsetting of the whole basis ojf cal¬ 
culation condemns such a procedure and for this 

-a- 

reason the courts have denied to taxpayers the 
right to change from one type of return to another. 
Rose v. Grant (C. C. A. 5th), 39 F. (2d) 340, affirm¬ 
ing 24 F. (2d) 115. Had there been any right to 
compel the Commissioner to accept a consolidated 
return appellant was guilty of laches in asserting 
such right. United States ex rei. Greylock {Mills 
v. Blair, 293 Fed. 846, certiorari denied 264 j[J. S. 
587. Appellant’s argument is without merit. I, The 
question of affiliation is one of law and the Com¬ 
missioner could not have misrepresented the facts. 
There can be no estoppel based upon a mistake of 
law by one of the parties where both of the parties 
are equally conversant with all the facts. Holcomb 
v. Boynton, 151 Ill. 294; 21 C. J. p. 1125. No rul¬ 
ing was made by the Commissioner for 1922!, but 
only for 1921. Had a similar ruling been made in 
1922, however, appellant could not thereby jhave 
been deprived of its right to elect to make a I con¬ 
solidated return had it chosen to assert it. 

i 

i 

ARGUMENT 

j 

Appellant, having elected to file separate return for 
1922, was bound thereby and was not entitled to have 
its taxes for that year computed upon the basis of a 
consolidated return including the income of another 
corporation. 

i 

Prior to January 1, 1922, corporations Which 
were affiliated were required to make consolidated 

25169—30-2 
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returns. Section 240 (a) of the 1921 Revenue Act 
gave such corporations an option either to file a 
consolidated return or to file separate returns. The 
reason for this change in the law is set forth in the 
report of the Senate Finance Committee upon the 
Revenue Act of 1921, as follows: 

Section 240 would give affiliated corpora¬ 
tions an option as to whether they shall file a 
consolidated return or a separate return 
(commencing with Jan. 1, 1922), although 
such corporations would be required to ad¬ 
here to the election, once made, unless au¬ 
thorized to change by the Commissioner of 
Internal Revenue. Under existing law affil¬ 
iated corporations are required to make con¬ 
solidated returns. Owing to the complexity 
of the consolidated return in certain in¬ 
stances, the corporations affected would pre¬ 
fer not to make such consolidated return, al¬ 
though it benefits affiliated corporations 
when one or more of them sustain a loss. 
The consolidated return is necessary to pre¬ 
vent evasion under the excess-profits tax, 
but this necessity will disappear when the 
excess-profits tax is repealed. (Senate Re¬ 
port No. 275, 67th Cong., 1st Sess., pp. 19, 
20 .) 

See also Duke Potver Co. v. Commissioner (C. C. 
A. 4th), decided October 21, 1930; Alameda Inv. 
Co. v. McLaughlin (C. C. A. 9th), 33 F. (2d) 120. 

For the year 1922 the appellant and the Times- 
Record Company filed separate returns. Appel- 
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i 

i 

lant now claims the right to have its taxes for 1922 
computed upon the basis of a consolidated return 
with the Times-Record Company for the reason 
that in 1922 the Commissioner had held that| the 
corporations were not affiliated in 1921, and!late 
in 1925 the Commissioner had reversed this rujling 
and determined that the corporations were affil¬ 
iated in 1921. Appellant contends that it jwas 
bound by the Commissioner’s former ruling in fil¬ 
ing returns for 1922, and that such ruling had de¬ 
prived it of its right of election. It is conceded 
that the Commissioner did reverse his ruling for 
1921 and did treat the companies as affiliated for 
that year, and it is also conceded that, as a mafter 
of fact, the two corporations were affiliated during 
1922. I 

The Commissioner made no ruling with regard 
to the vear 1922 as regards affiliation. 

Questions of like import and of controlling 
weight in this case have already been passed upon 
by the courts, and it has been definitely held that 
where a choice is allowed as to the form of returns, 
a binding “election” is exercised by the filing of 
the return in one of the two forms permitted by 
the statute. In Lucas v. St. Louis National Bdse- 
ball Club (C. C. A. 8th), 42 F. (2d) 984, certiofari 
denied November 3,1930, it was said (p. 987) : j 

j 

Assuming it to be correct, and applying 
it to the case at bar, the two corporations 
in question had an option as to the portion 


i 

i 




10 


of the year 1922 in which they were affiliated 
either to make separate returns or a con¬ 
solidated return. They made separate 
returns. That action on their part was an 
election; * * * 

and this, notwithstanding that there was a question 
as to the right to file consolidated returns for the 
period of less than twelve months involved therein. 

In Alameda Inv. Co. v. McLaughlin, supra, the 
facts were substantial^ identical with those of the 
instant case, except that there were three corpora¬ 
tions involved. Each filed a separate return for 
1922, and in 1924 applied for permission to file a 
consolidated return for 1922. The Commissioner 
permitted two of them to do this but denied the 
right to the third. The court said: 

The separate and consolidated returns 

differ widelv in form with different results 
•/ 

to both the taxpayers and the government, 
and it would seem obvious that, when the 
taxpayers have once made their election, 
filed their returns, separate or consolidated, 
and paid their taxes, the election is binding 
on all parties concerned. We have not lost 
sight of the fact that the complaint alleged 
that the separate returns were made through 
inadvertence and without knowledge that 
the taxpayers were entitled to make a con¬ 
solidated return; but the allegation was 
denied by answer, and no proof whatever 
was offered in its support. Here the Ala- 



I 


■ ! 

i 

i 

ineda Company made its separate return 
and paid its taxes. The return was regular 
in form, the taxes were due the governrjient 
and w’ere lawfully collected, and the right or 
power of the Commissioner of Internal 
Revenue to thereafter impose an obligation 
on either the government or the collector to 
refund the taxes by permitting a complete 
change in the return would seem to admit 
of grave doubt, to say the least. But, if it 
be conceded that the Commissioner had kuch 
power in any case he teas under no legal 
obligation to exercise it in behalf of the 
appellants, and his refusal so to do is\not 
subject to review in the courts . Regardless, 
therefore, of whether the appellants might 
have made a consolidated return in the first 
instance, the judgment must be affirmed.; It 
is so ordered. (Italics supplied.) j 

This case was followed in Levi Strauss Realty, Co. 
v. United States (C. C. A. 9th), 41 F. (2d)| 55, 
certiorari denied October 20,1930. 

The administrative inconvenience involved! in 
thus upsetting the whole basis of calculation alone 
condemns such a procedure. 

In Rose v. Grant (C. C. A. 5th), 39 F. (2d) 340, 
affirming 24 F. (2d) 115, the court said: ! 

The statute gives the right to the husband 
and wife to file either a separate or a joint 
return, but not to change from one to the 
other at any time it appears to their advan¬ 
tage to do so. The impossibility under such 


i 

j 

i 

i 

i 
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a system of determining the amount of the 
tax due as required by section 250 (b) of the 
Revenue Act of 1921 * * *, as well as 

the administrative inconvenience thereof, 
condemns it. 

It was likewise said bv the District Court below 
in the same case (p. 118) : 

It is not unreasonable to claim a right to 
substitute one form of return for the other 
up to the last day for making returns, but, 
after that, and especially after the returns 
have been reviewed and assessments made, 
there are strong administrative reasons for 
not permitting the upsetting of the whole 
basis of calculation. (Italics supplied.) 

Not only under the above decisions has the appel¬ 
lant no right to change an election once made in 
filing one or the other of the two types of returns, 
and not only is such election binding upon it, but 
even if appellant had the right to revise its returns, 
such right has been barred because of appellant’s 
laches. 

It must be remembered that it was not until Oc¬ 
tober 22, 1925, and after the 1921 return had been 
checked, that appellant and the Times-Record 
Company demanded that they be assessed upon a 
consolidated basis for 1922. 

In United States ex rel . Greylock Mills v. Blair 
(Ct. App. D. C.), 293 Fed. 846, certiorari denied, 
264 U. S. 587, the taxpayer sought to require the 
Commissioner to accept amended returns upon a 
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calendar basis after a lapse of three years, and the 
court said (p. 848) : 


It will be apparent, at once, that if tax¬ 
payers were to be permitted, several years 
after voluntarily filing a return upon! one 
basis, to compel the commissioner to! ac¬ 
cept returns for the same period upon a jdif- 
ferent basis, endless and needless confusion 
would result, and the real purpose of the 
law measurably defeated. j 

Under this theory, even had the choice been such 


as could have been revised, appellant would yet be 

entitled to no remedv because of laches. 

%/ 

There was no ruling as to the right to file a (Con¬ 
solidated return for 1922. But had there beep, it 
w’ould be absurd to say, as on p. 12 of appellant’s 
brief, that the Commissioner’s ruling of nonaf^lia- 
tion could have the “force of law.” If any sbch 
premise were adopted it would mean that no tax¬ 
payer could challenge a ruling by the Commissioner 
upon affiliation status. Regardless of the Conujais- 
sioner’s ruling (even had it been made for 1922), 
appellant could as well have insisted on its election 


to file consolidated returns at the time of the orig¬ 
inal filing in 1922 as it did in 1925, and it was no 
more hindered by the Commissioner in the former 
than in the later year. Appellant knew the facts 
relative to its association with the other corpora¬ 
tion and could not have been deceived in this regard. 
It was charged with knowledge of the law, for 
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whether or not corporations are affiliated is a ques¬ 
tion of law. Great Lakes Hotel Co. v. Commis¬ 
sioner (C. C. A. 7th), 30 F. (2d) 1. The status of 
a taxpayer with respect to affiliation is “not deter¬ 
mined by the Commissioner, but by the statute.” 
Fidelity Nat. Bank & T. Co. v. Commissioner (C. 
C. A. 8th), 39 F. (2d) 58,61. 

No such estoppel as ai^pellant argues for could 
possibly exifet. The elements necessary to estab¬ 
lish estoppel are lacking. The rule is very ably 
expressed in Holconib v. Boynton, 151 Ill. 294, 
where the court said (p. 300): 

If both parties are equally cognizant of 
the facts, and one has acted under a mis¬ 
taken idea of the law, the other party can 
not say he has been deceived thereby, and is 
entitled to an application of the rule, but 
will be considered as having acted upon his 
own judgment solely. 

The law undoubtedlv is that the first determina- 
tion of the Commissioner in 1922, being based upon 
a mistake of law, will not estop him from later 
asserting his legal rights under the statute, espe¬ 
cially where every fact known to the Commissioner 
is equally well known to the appellant. 21 C. J. 
p. 1125 and cases there cited. 

Furthermore, the application of the doctrine of 

* 

estoppel would make the right to file a consolidated 
return depend upon the correctness or incorrect¬ 
ness of the Commissioner’s decision as to affiliation 
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status. A preliminary ruling such as was npLade 
for 1921 could not estop the Government from as¬ 
serting its claim to the tax in any event. See 
United States v. Hurst (D. C. Wyo.), 2 F. (2d) 73. 
As well might it be said that the Commissioner j was 
without power to revise or reverse a decision once 
made. But it is established that he may do this 

i 

within the statutory period of limitations in| the 
absence of a final closing agreement. Botany 
Mills v. United States, 278 U. S. 282; L. Loeu)y <f* 
Son v. Commissioner (C. C. A. 2d), 31 F. (2d) t>52; 
Sweets Co. of America v. Commissioner (C. C. A. 
2d), 40 F. (2d) 436; Austin Co. v. Commissioner, 
35 F. (2d) 910, certiorari denied, 281 U. S. 735; 
Holmquist v. Blair, 35 F. (2d) 10. j 

Treasury Decision 4026 (C. B. VI-1, p. 99)j re¬ 
ferred to in appellant’s brief, p. 16, indicate^ no 
such inconsistency as is contended for. That! de¬ 
cision amended Article 632 of Regulations 69 under 
the 1926 Revenue Act. It has no bearing on jthis 
case, for it merely holds that affiliated corporations 
may have an election to file one or the other o^ the 
two types of returns for 1925, regardless of which 
sort may have been filed in former years. It does 
not specify that an election once made may be 
changed by amended returns or otherwise. ! 

CONCLUSION 

It is submitted that the decision of the Board of 

i 

Tax Appeals is in accordance with the statute, is 
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directly supported by the authorities, and should 
be affirmed. 

Respectfully, 

Gr. A. Youngqttist, 
Assistant Attorney General . 
Sewall Key, 

J. P. Jackson, 

Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue . 

Percy S. Crewe, 

Special Attorney , 

Bureau of Internal Revenue, 

Of Counsel . 
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